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SUBSTI TUTE HOUSE BI LL 2368

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By House Comm ttee on Finance (originally sponsored by Representative
Sant 0s)

READ FI RST TI ME 03/ 05/ 07.

AN ACT Relating to the nodel gross receipts business and occupation
tax code; anendi ng RCW 35.102. 030, 35.102.040, 35.102.070, 35.102.130,
35.102. 140, and 42.56.230; adding a new section to chapter 35.102 RCW
and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW35.102.030 and 2003 ¢ 79 s 3 are each anended to read
as follows:

The definitions in this section apply throughout this chapter ((#9
Laws—ef—2003-)) unless the context clearly requires otherw se.

(1) "Business" has the sane neaning as given in chapter 82.04 RCW

(2) "Gty" neans a city, town, or code city.

(3) "Business and occupation tax" or "gross receipts tax" neans a
tax inposed ((en—er—reasured)) by the use of rates or percentages
agai nst the val ue of products, the gross inconme of the business, or the
gross proceeds of sales, as the case may be, and that is the |egal
l[iability of the business.

(4) "Value of products" has the sane neaning as given in chapter
82. 04 RCW
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(5) "G oss incone of the business" has the sanme neaning as given in
chapter 82.04 RCW

(6) "Gross proceeds of sales" has the sane neaning as given in
chapter 82.04 RCW

Sec. 2. RCW35.102.040 and 2006 ¢ 301 s 7 are each anended to read
as follows:

(1)(a) The cities, working through the association of Washi ngton
cities, a nonprofit private organization, shall forma nodel ordi nance
devel opnent committee nade up of a representative sanpling of cities
that as of July 27, 2003, inpose a business and occupation tax. This
commttee shall work through the association of Washington cities to
adopt a nodel ordinance on nunicipal gross receipts business and
occupation ((+ax)) taxes. The nodel ordinance and subsequent
amendnents shall be adopted using a process that includes opportunity
for substantial input from business stakehol ders and ot her nmenbers of
the public. | nput shall be solicited from statew de business
associ ations and from |l ocal chanbers of commerce and downt own busi ness
associations in cities that |levy a business and occupation tax.

(b) The nmunicipal research council shall contract to post the nodel
ordi nance on an internet web site and to nmake paper copies avail able

for inspection upon request. The departnment of revenue and the
departnent of licensing shall post copies of or links to the nodel
ordi nance on their internet web sites. Additionally, a city that

i nposes a business and occupation tax nust nake copies of its ordi nance
avai l abl e for inspection and copying as provided in chapter 42.56 RCW

(c) The definitions and tax classifications in the nodel ordinance
may not be anmended nore frequently than once every four years, however
t he nodel ordi nance may be anended at any tine to conply with changes
in state |aw. Any anendnent to a mandatory provision of the nodel
ordi nance nust be adopted with the sane effective date by all cities.

(2) A city that inposes a business and occupation tax nust adopt
the mandatory provisions of the nodel ordinance. Wien the mandatory
provisions of the nodel ordinance are directly tied to a statute, any
anmendnent to that statute wll supersede the nodel ordinance if the
nodel ordinance is not anended by the effective date of the anended
statute. The follow ng provisions are nmandatory:

SHB 2368 p. 2



© 00 N O Ol WDN P

W WWWWWNNNMNNMNNOMNMNNNONNRRRPERRRERRPR R
O B WOWNRPROOOWMNOUBNWNROOOOW-NOOUIDMWNIERO

w W
~N O

(a) A system of <credits that neets the requirenments of RCW
35.102. 060 and a form for such use;

(b) A wuniform mninmm ((sreH—business)) tax threshold or
exenption of at |east the equivalent of twenty thousand dollars in

gross incone annually. A city may elect to deviate from this
requi renent by creating a higher threshold or exenption but it shall
not deviate |lower than the level required in this subsection. If a

city has a ((swaH—bustness)) mninum tax threshold or exenption in
excess of that provided in this subsection as of January 1, 2003, and
chooses to deviate below the threshold or exenption |level that was in
pl ace as of January 1, 2003, the city nust notify all businesses
licensed to do business wthin the city at |east one hundred twenty
days prior to the potential inplenentation of a |lower threshold or
exenpti on anount;

(c) Tax reporting frequencies that neet the requirenents of RCW
35.102. 070;

(d) Penalty and interest provisions that neet the requirenents of
RCW 35. 102. 080 and 35. 102. 090;

(e) Caimperiods that neet the requirenents of RCW 35.102. 100;

(f) Refund provisions that neet the requirenents of RCW 35. 102. 110;
and

(g) Definitions, which at a mninum nust include the definitions
enunerated in RCW 35.102.030 and 35.102.120. The definitions in
chapter 82.04 RCWshall be used as the baseline for all definitions in
the nodel ordinance, and any deviation in the nodel ordinance from
these definitions nmust be described by a coment in the nodel
or di nance.

(3) Except for the deduction required by RCW 35.102.160 and the
system of «credits developed to address nultiple taxation under
subsection (2)(a) of this section, a city may adopt its own provisions
for tax exenptions, tax credits, and tax deducti ons.

(4) Any city that adopts an ordinance that deviates from the
nonmandat ory provi sions of the nodel ordi nance shall nake a description
of such differences available to the public, in witten and electronic
form

Sec. 3. RCW 35.102. 070 and 2003 ¢ 79 s 7 are each anended to read
as foll ows:
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A city that inposes a business and occupation tax shall allow
reporting and paynent of tax on a nonthly, quarterly, or annual basis.
The frequency for any particular person may be assigned at the
discretion of the city, except that nonthly reporting may be assigned
only if it can be denonstrated that the taxpayer is remtting excise
tax to the state on a nonthly basis. For persons assigned a nonthly
frequency, paynent ((+s)) may not be due ((withiAthesare)) prior to
the tinme period provided for nonthly taxpayers under RCW 82.32. 045
For persons assigned a quarterly or annual frequency, paynent ((+s))
may not be due ((wthinthe—sane)) prior to the tine period as provided
for quarterly or annual frequency under RCW 82. 32. 045.

Sec. 4. RCW35.102.130 and 2003 ¢ 79 s 13 are each anended to read
as follows:

A city that inposes a business and occupation tax shall provide for
the all ocation and apportionnment of a person's gross incone, other than
persons subject to the provisions of chapter 82. 14A RCW as foll ows:

(1) Goss incone derived fromall activities other than those taxed
as service or royalties shall be allocated to the location where the
activity takes pl ace.

(a) In the case of sales of tangible personal property, the
activity takes place where delivery to the buyer occurs.

(b) If a business activity allocated under this subsection (1)
takes place in nore than one city and all cities inpose a gross
receipts tax, a credit shall be allowed as provided in RCW 35. 102. 060;
if not all of the cities inpose a gross receipts tax, the affected
cities shall allow another credit or allocation systemas they and the
t axpayer agr ee.

(2) Goss incone derived as royalties, or from ((+he)) any other
granting of intangible rights shall be allocated to the commerci al
domcile of the taxpayer

(3) Goss incone derived from activities taxed ((as—services))
under the service and other classifications shall be apportioned to a
city by nmultiplying apportionable inconme by a fraction, the nunerator
of which is the sumof the payroll factor ((ptus)), the service-incone
factor, and the property factor, and the denom nator of which is
((twe)) three.
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(a) The payroll factor is a fraction, the nunerator of which is the
total anmount paid in the city during the tax period by the taxpayer for
conpensation and the denom nator of which is the total conpensation
paid everywhere during the tax period. Conpensation is paid in the
city if any one of the following tests, applied consecutively, is net:

(i) The ((+nddual—s—prmartyr—assigned)) enployee's service
including those of corporate officers, is perforned entirely within the
city, or

(ii) The ((+nediwv

restdes—+nthe—-e€ity)) enployee's service is perforned both within and

wthout the city, but the service perfornmed wthout the city is
incidental to the enployee's service wwthin the city. For the purposes
of this subsection (3)(a)(ii), the word "incidental"” neans any service
which is tenporary or transitory in nature, or which is rendered in
connection with an isolated transaction. |f the enployee's services
are performed both within and without the <city, the enployee's
conpensation will be attributed to the city:

(A) If the enployee's base of operations is in the city;

(B) If there is no base of operations in any city in which sone
part of the service is perfornmed, but the place fromwhich the service
is directed or controlled is in the city; or

(CQ) If the base of operations or the place fromwhich the service
is directed or controlled is not in any city in which sone part of the
service is perfornmed, but the enployee's residence is in the city. For
the purposes of this subsection (3)(a)(ii)(C, the term "base of
operations” is the place of nbre or |ess permanent nature from which
the enpl oyee starts work and to which he or she custonmarily returns in
order to receive instructions fromthe taxpayer or conmmunications from
custoners or other persons or to replenish stock or other materials,
repair equipnent, or perform any other functions necessary to the
exercise of the enployee's trade or profession at sone other point or

points.
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(b) The service incone factor is a fraction, the nunerator of which
is the total service incone of the taxpayer in the city during the tax
period, and the denom nator of which is the total service incone of the
t axpayer everywhere during the tax period. Service incone is in the
city if:

(i) The ((eustermer—ocation—+s—+n)) incone-producing activity is
perfornmed wholly within the city; or

(i1) The incone-producing activity is perforned in nore than one
| ocation and a greater proportion of the service-incone-producing
activity is perfornmed in the city than in any other |ocation, based on
costs of performnce( (—and—thetaxpayrer—+s—not—taxableat—thecustorer
Leecati-on—or

T . . el o . : | it hi I
ey —and—thetaxpayer—+-s—not—taxableitn—the—custoner—tocation) ). For
t he purposes of this subsection (3)(b):

(A) The term "incone-producing activity" applies to each separate
itemof incone and neans the transactions and activity directly engaged
in by the taxpayer in the reqular course of its trade or business for
the ultinmate purpose of obtaining gains or profit. Such activity does
not include transactions and activities perforned on behalf of the
taxpayer, such as those conducted on its behalf by an independent
contractor; and

(B) "Cost of performance" neans direct costs determned in a manner
consistent wth generally accepted accounting principles and in
accordance with accepted conditions or practices in the trade or
busi ness of the taxpayer.

(c) The property factor is a fraction, the nunerator of which is
the total property of the taxpayer in the city during the tax period,
and the denomnator of which is the total property of the taxpayer
everywhere during the tax period. The nunerator of the property factor
shall include the average value of the real and tangible persona
property owned or rented by the taxpayer and used in the city during
the tax period in the reqular course of the trade or business of the
taxpayer. The property shall be assigned as foll ows:

(i) Property in transit between taxpayer locations shall be
assigned to the destination.

(ii) Property in transit between a seller and the taxpayer, as
buyer, shall be assigned to the destination city.
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(iii) The value of nobile or novable property shall be assigned on
the basis of total tinme within the city during the tax period.

(iv) The autonobile assigned to traveling enployees shall be
assigned to the city in which the enployee's conpensation is assigned
under the payroll factor.

(d)(i) A taxpayer may also choose not to apportion their service
and other revenues as provided in (a) through (c) of this subsection,
and if so, nust then select the option in (d)(i)(A or (B) of this
subsection that applies to their situation and conforns with (d) (i) (QC
of this subsection:

(A If the taxpayer is located within a city inposing a gross
receipts business and occupation tax, the gross incone from the
transaction shall be assigned to the city where the taxpayer is
| ocat ed; or

(B) If the taxpayer is located outside a city inposing a dross
receipts business and occupation tax, the gross incone from the
transaction shall be assigned to the city in which the service is
r ender ed.

(C) The two options in (d)(i)(A and (B) of this subsection wll
apply unless there are two or nore cities that inpose a business and
occupation tax involved in the transaction, in which case the revenue
will be assigned to the city in which: (1) The service contract was
signed wwth the city; (Il1) the taxpayer is domciled if the revenue was
derived from intangibles; or (lIl) the service is provided; in that
order of priority.

(ii) If the taxpayer selects a nethod of reporting gross incone
contained in this subsection (3)(d), the nethod of reporting nust be
docunent ed and used throughout the cal endar year.

(e)(i) If the allocation and apportionnment provisions of (&)
through (c) of this subsection do not fairly represent the extent of
the taxpayer's business activity in the city or cities in which the
t axpayer does business, the taxpayer may petition for or the tax
admnistrators may jointly require, in respect to all or any part of
t he taxpayer's business activity, that one of the follow ng nethods be
used jointly by the cities to allocate or apportion gross incone, if
r easonabl e:

(()) (A Separate accounting;
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((6))) (B) The ((use—-of—a—singlefactor)) exclusion of any one or

nore of the factors;

((++)y)) (O The inclusion of one or nore additional factors that
will fairly represent the taxpayer's business activity in the city; or

((~r)) (D) The enploynment of any other nethod to effectuate an
equi tabl e allocation and apportionnment of the taxpayer's incone.

((64)y)) (i) A taxpayer nust obtain approval fromthe city before
reporting under any nethod contained in this subsection (3)(e). Such
approval may be subject to audit verification before issuance. Once
approved, the sanme nethod nust be used for all subsequent tax reporting
periods unless approval is again received fromthe city.

(4) The definitions in this subsection apply throughout this
section.

(a) "Apportionable incone" neans the gross inconme of the business
t axabl e under the service and other classifications of a city's gross
recei pts business and occupation tax, including income received from
activities outside the city if the incone would be taxable under the
service and other classifications if received from activities within
the city, less any exenptions or deductions avail abl e.

(b) "Conpensation”™ neans wages, salaries, commssions, and any
other form of renuneration paid to individuals for personal services
that are or would be included in the individual's gross incone under
the federal internal revenue code.

(c) "((+ndivdual)) Enpl oyee" neans any individual who, under the
usual common | aw rul es applicable in determ ning the enpl oyer-enpl oyee
relationship, has the status of an enpl oyee of that taxpayer.

{¢y)) "Tax period" neans the calendar year during which tax
liability is accrued. |If taxes are reported by a taxpayer on a basis
nore frequent than once per year, taxpayers shall calculate the factors
for the previous cal endar year for reporting in the current cal endar
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year and correct the reporting for the previous year when the factors
are cal culated for that year, but not later than the end of the first
quarter of the follow ng year.

Sec. 5. RCW35.102.140 and 2003 ¢ 79 s 14 are each anended to read
as follows:

Cities inposing business and occupation taxes nust conply with all
requi renments of RCW 35.102.020 through 35.102.130 ((by—bPecerber—31;-

2004. A city that has not conplied wth the requirenents of RCW

35-102-3130)). Any city inposing a business and occupation tax and not

conplying with the requirenents contained in RCW 35.102.020 through
35.102. 130 may not inpose a business and occupation tax in an anount
greater than the tax that would be due if the city had conplied with
all of the requirenents contained in RCW35.102.020 through 35.102.130.

NEW SECTION. Sec. 6. A new section is added to chapter 35.102 RCW
to read as foll ows:

A city that inposes a business and occupation tax nmay provide that
return or tax information shall be confidential, privileged, and
subject to disclosure in the manner provided by RCW 82. 32. 330.

Sec. 7. RCW 42.56.230 and 2005 c 274 s 403 are each anended to
read as foll ows:

The followi ng personal information is exenpt from public inspection
and copyi ng under this chapter:

(1) Personal information in any files maintained for students in
public schools, patients or clients of public institutions or public
heal t h agencies, or welfare recipients;

p. 9 SHB 2368
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(2) Personal information in files maintained for enployees,
appoi ntees, or elected officials of any public agency to the extent
that disclosure would violate their right to privacy;

(3) Information required of any taxpayer in connection with the
assessnent or collection of any tax if the disclosure of the
information to other persons would (a) be prohibited to such persons by
RCW 84. 08. 210, 82.32.330, 84.40.020, ((e+)) 84.40.340, or section 6 of

this act or (b) violate the taxpayer's right to privacy or result in
unfair conpetitive disadvantage to the taxpayer; and

(4) Credit card nunbers, debit card nunbers, electronic check
nunbers, card expiration dates, or bank or other financial account
nunbers, except when disclosure is expressly required by or governed by
ot her | aw.

NEW SECTION. Sec. 8. Section 4 of this act takes effect January
1, 2008.

~-- END ---
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